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SOCIETY OF CONSERVATIVE LAWYERS
A MODERN BILL OF RIGHTS
PREFACE

In May 2006 the Society of Conservative Lawyers (SCL) decided to undertake research into
the workings of the Human Rights Act 1998 (HRA). It was a fortuitous moment since there was an
increasing awareness that the Labour Government had botched the incorporation into UK law of the
European Convention for Human Rights (ECHR). In some instances the recognition of Convention
rights had led to absurd outcomes, whilst in other cases the Convention showed itself to be an
inadequate protection against the anti-libertarian tendencies of an authoritarian Government.
Meanwhile, the omission of any reference to civil obligations served only to highlight the lop-sided
text of the Convention which had been crafted as a response to the horrors of Nazi Germany. In June
2006, David Cameron made a speech in which he pledged to replace the HRA with a Modern Bill of
Rights, and this was followed shortly by publication of the Labour Government’s own review of the
HRA’s implementation which concluded that “too much attention has been paid to individual rights
at the expense of the interests of the wider community”.

In the months which followed, SCL members became engaged in the HRA debate with vigour. A
number of excellent speeches were made, and impressive research papers were published. The
Conservative Party can take credit for placing the future of the HRA firmly on the political agenda,
to such a degree that when on the 3rd July 2007 Gordon Brown made his “Constitutional Statement”
to the House of Commons, he pledged “to involve the public in a sustained debate whether there is a
case for the United Kingdom developing a full British Bill of Rights and Duties”.
This pamphlet contains extracts of work undertaken by leading Conservative lawyers. It is by no
means exhaustive, but the extracts provide the reader with a fair reflection of the quality of debate
now taking place in Conservative legal circles. The first extract has been selected from a speech
delivered by Dominic Grieve MP, the Shadow Attorney-General, which makes the case for a
modern British Bill of Rights. This line of thought is amplified in extracts from a paper published by
Martin Howe QC. The constitutional niceties of replacing the HRA with a Modern Bill of Rights are
addressed in extracts of the paper prepared by Anthony Speaight QC and this is followed by extracts
from my own paper on the place of civil obligations in a Modern Bill of Rights. The final extracts
have been taken from a paper prepared by Edward Faulks QC and Andrew Warnock which focuses
on the impact of the HRA in the Courts.

In Anufrijeva v Southwark Borough Council (2004) claims of asylum seekers under article 8
(privacy and family life) were considered at substantial length in the Court of Appeal.
Lord Woolf CJ was of the view that given the modest damages expected, the complexity and weight
of quoted authority was not proportionate. This was a foreseeable consequence of the Convention in
domestic law: uncertainty as to the law with the consequent time and expense wasted.
By way of contrast, the coronial system was for many years the subject of criticism in that it did not
provide a satisfactory system for those who wished to enquire in more detail than was customary.
Article 2 (the right to life) has now been used by the courts in justifying the requirement for a much
more thorough enquiry than before. Parliament is now examining the matter. It can be said that the
advent of the Act has provided the additional impetus to a long delayed re-examination of the
Coroner’s Courts.
One can draw some general conclusions:
There is more uncertainty in public authority litigation,
Convention rights precipitate more legal argument than is justifiable,
There has been some ‘refreshing’ of the common law,
Judges have greater freedom to make new law where it is uncertain or antiquated, and
Some cases now succeed where before they would have failed.
We do not think the Act has improved the fairness and efficiency of justice overall. Lord Denning’s
comments in 1976 were prescient. However, the Act’s implementation was not as radical as feared.
A particular difficulty has been the unnecessarily elaborate and defensive approach of public
authorities. We are not, in short, satisfied that the Act has been sufficiently beneficial to remain on
the statute book.

Publication of these extracts in a slim volume provides a valuable insight into current Conservative
legal thinking. The ideas expressed in this pamphlet follow in the grand tradition of the
Conservative Party as the party of civil liberty and individual responsibility.
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Jonathan Fisher QC - Chairman of Research, Society of Conservative Lawyers
November 2007
jonathanfisher@23es.com
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THE IMPACT OF THE HUMAN RIGHTS ACT
IN THE COURTS

by EDWARD FAULKS QC AND ANDREW WARNOCK, 1 Chancery Lane, London, WC2
Paper published by the Society of Conservative Lawyers
Full text @ http://www.conservativelawyers.com/research.htm

We are asked to provide an assessment of the impact of the Human Rights Act 1998 in the

Courts since it became law. This is in the form of an analysis of the influence of the Act on Court
decisions, with a selection of examples.

The Human Rights Act incorporated the European Convention on Human Rights into law on the 2nd
October 2000. The Convention was occasionally referred to in the courts before this date. The
prevailing view of Convention rights was articulated by Lord Denning MR in R v Chief
Immigration Officer, Heathrow Airport ex parte Bibi (1976):

“The Convention is drafted in a style very different from the way in which we are used to in

legislation. It contains wide general statements of principle. They are apt to lead to much difficulty
in application: because they give rise to much uncertainty.”

The liability of public authorities for negligence has been the subject of divergent opinion in the last
50 years, reflecting the tension between their duties to a wide and varied group of individuals, some
of whom have competing interests. One example is Hill v The Chief Constable of West Yorkshire

(1989) where the House of Lords decided no duty of care was owed to the mother of the last victim
of the Yorkshire Ripper, due to the lack of proximity between the police and the victim and that it

was not fair, just and reasonable for the police to pay damages upon making errors. Otherwise they
may be diverted from their duties and act defensively. However, in Van Colle v Chief Constable of

Hertfordshire Police (2006) claims were brought under articles 2 and 8 (right to life and privacy) in

relation to a witness murdered after clear threats. The claim succeeded with damages, with the court
ruling that the “but for” test for tort causation had no role to play in Convention breaches. This is a
clear example of a case being won by virtue of the Convention’s incorporation into domestic law.

The right to an education under article 2 of the First Protocol was considered in R v Denbigh High
School ex parte Begum (2006) in relation to a pupil who insisted on wearing strict Muslim dress

despite school rules which permitted a modified Islamic dress after wide consultation. The House of
Lords reversed the Court of Appeal’s decision, holding that a person’s right to hold religious beliefs
did not prevail over the school’s decision on a uniform for all pupils. While the ultimate decision
10

seems right, it is an example of the uncertainty in the law due to the Convention.

LIBERTY AND COMMUNITY IN BRITAIN
by DOMINIC GRIEVE MP, Shadow Attorney-General

Speech to the Conservative Liberty Forum, 2nd October 2006
Full text @ http://www.dominicgrieve.org.uk
Liberty, the freedom of the individual, has always been at the heart of Conservative
philosophy. It has been so engrained in our country’s history that its underpinnings: the rule of law
and parliamentary democracy, have been accepted by all mainstream political parties. It is
embedded in our culture. The transformation from the royal autocracy with compulsory religious
orthodoxy of 500 years ago to the modern pluralist democracy of today is a remarkable one, and we
are fortunate the others before us chose to expand rights and freedoms when it might have been
easier not to do so. The Bill of Rights 1689, Catholic Emancipation Act 1829, the Reform Act 1832,
abolition of slavery, the end of Jewish disabilities and votes for women all had their opponents, as
did Magna Carta from King John’s supporters.

When I entered Parliament in 1997, Labour seemed to have the high ground with its plans to
incorporate the European Convention on Human Rights. But the last 9 years has seen this legacy
squandered. We have had a succession of Criminal Justice and Terrorism Acts increasing the powers
of police and prosecutors, creating Control Orders and criminalising the “glorification” of terrorism
– a provision drafted so widely the Irish Taoiseach would be at risk of prosecution when
commemorating the Easter Rising. Other examples include asset seizure, the national DNA
database, identity cards and database, another database on children, ASBOs, dispersal orders, rule
by decree in civil emergencies, and prohibiting expression of intense dislike of others on grounds of
their religious belief.
There is little evidence of any of this helping make this country a safer or better place. On the
contrary, people feel worried about the future. We need to examine how this has come about if we
are to find a better way to go forward.

The pace of change in the world since 9/11 has been rapid and frightening and focused attention on
existing trends that affect our country and communal life. We have the mass movement of peoples
bringing to Britain many people of widely differing backgrounds seeking refuge or a better future.
We should be seeking a “British dream”, where people are free, protected by the rule of law and
stable political institutions with the willingness to provide mutual support and reward those who
work hard – Churchill’s vision of the “safety net and the ladder”.

Though many immigrants wish to integrate and have done so, the numbers bring rapid demographic
change, creating separate communities and parallel lives, defining themselves by different belief
systems, languages and demands for special status. While society is enriched by its diversity, it has
brought problems such as religious bigotry, discriminatory practices towards women and political
corruption.
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I have seen from my contact with young Muslims the anger, alienation, distorted perceptions and
cultural despair of some of them. It was explicable to me that some would as a result do violence to
their fellow citizens. It was said I was excusing terrorism – I was not: but we cannot tackle home
grown extremism unless we understand their motives.

The Government’s response is a frightened and brittle authoritarianism, most worryingly suggesting
that greater diversity necessitates greater restrictions of freedoms. This has been accompanied until
recently by campaigns of denigration of our national values and history and a stifling political
correctness.

I am convinced there is another way. We should identify the values which unify us, which is why a
home grown Bill of Rights is important. There will always be a tension between the rights of
individuals and the law abiding majority and the Common law on its own is not sufficient in an era
of regulatory government to protect our liberties alone. A new Bill of Rights would provide a
pragmatic response to the dangers of excessive executive power and action. It could do this in three
ways.
Firstly, we could define the Convention in clearer terms, assisting the judiciary and government in
their tasks. Provision for this exists under the “margin of appreciation”.

Secondly, we would be able to engage in a national debate as to what aspects of our constitutional
framework constitute core values in civil liberties which should be protected. I have strong views on
this. It has angered me to see the Government frequently produce illiberal legislation while
certifying that it is Convention compliant. A Bill of Rights could also include obligations upon
individuals, helping the judiciary in reconciling rights of individuals and the community.
Thirdly, if the Bill of Rights is well worded and perceived to protect our rights and freedoms, it may
become effective in defining our common values – so they will not be seen as protecting special
privileges but as a protector for all and reminder of our duties to each other. We could exempt the
Bill from the Parliament Acts, so both Houses’ approval would be required to make changes to it.
We also need better law enforcement through proper community policing empowering law abiding
citizens to promote civil society, and an effective immigration system that removes the fear
stemming from the current loss of control of our borders. We must teach civic values and the
history of Britain and its institutions in a way that sets out the common narrative that has brought us
together from the 5th century Anglo-Saxon to the passenger on the Empire Windrush and which can
help build a shared identity.

As Conservatives we can make an impact on this debate. If we keep to our philosophy of liberty and
avoid the temptation of populist short cuts we can serve our country in a way which will make our
children and grandchildren grateful.

4

It is unclear why this was omitted from the draft of the Convention, which deals solely with rights.
Article 17 of the Convention does prohibit the exercising of any “right” which damages other
people’s rights. This is to prevent the Convention scheme from being undermined, and declares the
limits, in this respect, of such rights. It does not however create any positive obligations.
The Inter Action Council, a group of former heads of states, urged the United Nations in 1997 to
adopt its “Universal Declaration of Human Responsibilities”. This text is particularly apposite for
sections of the population who have become disengaged from society, and concerns traditional
duties such as honesty, and modern ones such as environmental protection. Other international rights
declarations also routinely incorporate civil obligations. Examples include the “American
Declaration on the Rights and Duties of Man” across North and South America in 1948 and the
“African Charter on Human and People’s Rights” established in 1981. The African Charter has a
particularly detailed set of duties. Associated African charters on the rights of children and refugees
also incorporate duties upon those they seek to protect, notably in the case of refugees not to commit
insurrection in their host state. Recurring themes among such charters and declarations include
duties in relation to the environment, to older and younger generations and to exercise one’s vote.
The Labour Party proceeded with the incorporation of a human rights convention without any
corresponding duties, despite having repeatedly acknowledged their combined role. For example
Jack Straw as Shadow Home Secretary in the Charter 88 lecture in 1996 said:
“Intellectually we know that rights cannot exist without responsibilities, freedoms without
obligations, liberties without duties. But it is crucially important that we spell this out …
Putting rights and responsibilities together brings our constitutional agenda down to earth,
gives it real relevance to Britain’s families and communities.”
Civic responsibility has lain at the heart of Conservative thinking for the last 200 years. Addressing
this issue, David Willetts MP in February 2006 said there was:
“a recognition the free British men and women are not atomistic individuals floating in a
moral and cultural vacuum. They are not just consumers whose only moral obligations are
ones they have freely chosen, we have inescapable obligations to members of our family and
to all of our fellow citizens.”
There is no better way to achieve this goal than by including civil obligations in a new Bill of
Rights. The precise obligations would require careful thought, but there are now several
international declarations one could draw from. It would have two purposes: firstly, it would declare
to each British citizen the importance of individual responsibility and promote societal cohesion.
Secondly, it would assist the Legislature and Courts in balancing human rights against the public
interest. It would also allow the domestic and European courts to consider these duties when
deciding whether derogation from Community law fell within the Legislature’s margin of discretion.
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The European Union accords a role to Convention rights but does not require it of member states
(subject to suspension for serious and persistent breaches). We cannot withdraw merely from the
Court’s jurisdiction, but could withdraw from the whole Convention.
Parliament could enact a second Bill of Rights. Such a Bill could extend protection to new rights or
replace Convention rights, if we withdrew from the Convention. It could also protect Convention or
other rights in other ways, or set out in statute particular examples of breaches or non-breaches of
Convention rights. It is not, however, possible to entrench such rights such that it was outside the
power of a future Parliament to repeal it.

A BRITISH BILL OF RIGHT AND OBLIGATIONS
by JONATHAN FISHER QC, 23 Essex Street, London, WC2
Paper published by the Society of Conservative Lawyers
Full text @ http://www.conservativelawyers.com/research.htm

The European Convention on Human Rights is a fundamentally flawed and lop-sided
document, responding to the horrors of Nazi Germany, with an entrenched bias in favour of
individual rights. The document is unbalanced by its omission of civil obligations. The primacy of
rights diminishes the significance of individual responsibility, even though few would deny their
importance in a civilised society.
The Convention was signed in 1950 adopting the theory that were nation states to entrench human
rights, the abilities of their governments to abuse theirs would be restricted or nullified. The United
Nations had adopted the Universal Declaration of Human Rights two years previously, which
interestingly did contain a declaration of duties, such as article 29 (quoted in part):
Everyone has duties to the community in which alone the free and full development of his
personality is possible.

8

In the exercise of his rights and freedoms, everyone shall be subject only to such limitations as are
determined by law solely for the purpose of securing due recognition and respect for the rights and
freedoms of others and of meeting the just requirements of morality, public order and the general
welfare of a democratic society.

A BRITISH BILL OF RIGHTS

by MARTIN HOWE QC, 8 New Square, Lincolns Inn, London
Paper published by the Conservative Liberty Forum
Full text @ http://www.conservativeliberty.org.uk

Why a Bill of Rights?

Recent experience has shown that the British constitution has insufficient checks and
balances to prevent a powerful government trampling over individual rights. Former gentlemanly
constitutional conventions are no longer enough.
Most legislation affecting our liberties now comes in the form of statutory instruments or European
Union legislation, neither of which involves direct democratic accountability. Their provisions are
also so complex that bureaucratic machines can easily push illiberal measures past busy
parliamentarians.
So we believe a mechanism should be adopted providing clear lines which cannot be crossed by
secondary legislation, and only crossed by an explicit and conscious decision in primary legislation.

Why not just keep the Human Rights Act?

The Act incorporates the European Convention on Human Rights. However, there are a
number of problems in relying upon Convention rights.
Firstly, the Convention does not provide much or any protection in relation to some liberties we
regard as particularly important from our own history and legal traditions. For example, the erosion
of the right to a jury trial by direct attack or indirectly through quasi-criminal powers of special
courts and tribunals.
Secondly, the Convention is framed in terms of a very broadly defined set of rights, such as the right
to life, liberty, religion, freedom of expression, private and family life. The Convention sets out
exceptions to these in similarly broad terms. Rights can conflict, such as those of privacy and
freedom of expression, or conflict with the need to protect society in general.
Defining the correct balance inevitably involves a political value judgment (such as defining
“necessary in a democratic society”) – a different task to that normally undertaken by the courts.
This has three main drawbacks.
Decisions requiring political balance are taken by judges without democratic accountability: if the
5
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people are unhappy with the balance struck they cannot alter it.
Courts become embroiled unavoidably in political controversy: ministers now regularly (and
occasionally intemperately) attack judicial decisions – this could take us towards the incorporation
of political views into judicial appointments.
Erosion of liberties under the guise of protecting others: the courts are creating a privacy law
restricting press freedom – if this had been created by Parliament, it would have been properly
debated and could have contained public interest safeguards.
All public authorities are required similarly to interpret and apply Convention rights and their
associated balancing exercises, leading understandably to a defensive approach such as that of the
police not publishing “wanted” posters of criminals for fear of breaching their privacy.

A better way of protecting our liberties?

A British Bill of Rights would be much clearer to interpret and avoid political and utilitarian
judgments. It would strive particularly to protect rights shown to be of historical importance in this
country, such as relevant provisions of the Bill of Rights 1689, habeas corpus and judicial
independence.
If such a Bill is based upon existing statutes and common law, then existing case law can be
adopted, improving its clarity. However, new issues must be considered, such as interception of
communications and state storage of vast quantities of personal information.

A Bill should provide for Parliament, rather than the courts, to conduct the balancing exercises in
the Convention when required. This would be perfectly compatible with our obligations under the
Convention and the margin of appreciation: the Convention does not dictate how these balancing
exercises are conducted. A Bill incorporating these provisions, carefully considered, would
eliminate many of the problems of the Human Rights Act and be better at protecting our liberties.

THE IMPACT OF THE HUMAN RIGHTS ACT
ON THE BRITISH CONSTITUTION
by ANTHONY SPEAIGHT QC, 4 Pump Court, Temple, London
Paper published by the Society of Conservative Lawyers
Full text @ http://www.conservativelawyers.com/research.htm

I am asked to express an opinion on a number of questions on the legal status of the Human
Rights Act, European Convention on Human Rights and the impact of a further domestic Bill of
Rights. This necessitates a brief consideration of some related topics.

The classic traditional exposition of the British constitution as set out by A V Dicey contains two
principles: the supremacy of Parliament and the rule of law. Thus an Act of Parliament must always
be enforced, despite it infringing a liberty or other principle. Parliament is also perpetually
sovereign and thus cannot bind its successors. International treaties are also viewed as an intergovernmental agreement without the force of law – unless a law incorporates it.
The European Convention on Human Rights was a creation in 1953 of the Council of Europe, and
drafted as a treaty. Recent research has shed light upon early differences of opinion among the
framers of the Convention, between those merely seeking a bulwark against a return to
totalitarianism and those who hoped to establish a ‘living instrument’ protecting a variety of rights.
The former group won in the first instance, with many rights being more specifically defined than
the latter group would have liked. Part of the compromise was the institution of the Court, but with
voluntary accession and petition rights. However, the judicial philosophy of the Court has swung
firmly behind the ‘living instrument’ doctrine – a decision more than any other responsible for its
controversial status. Having acceded, it is now practically impossible for us to withdraw from the
Court’s jurisdiction, though derogations from certain articles are possible.

The Human Rights Act incorporates but does not entrench the Convention into United Kingdom
law, though it is entrenched in respect of the Scottish Parliament and other legislative assemblies. It
requires legislative interpretation where possible in line with Convention rights, permits a
‘declaration of incompatibility’ in cases of unavoidable breach, giving ministers the right to amend
any Act so breaching it to remove the ground of the declaration, permits damages to be obtained
against public authorities for breaching Convention rights, and requires a minister in proposing a
Bill to Parliament to certify its compliance with the Convention.
The European Union did not in its original form deal with human rights and freedoms – however,
they were later incorporated into the treaties. There is now an increasing acceptance that human
rights should inform European law.
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Turning to the specific status of the Convention and effect upon it of a new Bill of Rights, it is clear
that the Convention is a treaty which is incorporated but not entrenched in domestic law.
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